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Plaintiff, ) 

v. ) 
) 

DAVID A. VISNACK, individually ) 
and doing business as ) 
SPARKY'S HEATING & COOLING ) 

Defendant. 

COMPLAINT FOR INJUNCTION, COSTS, AND CIVIL PENALTIES 

The State of Indiana, by Attorney General Steve Carter and Deputy Attorney General 

Matt Light, petitions the Court pursuant to the Indiana Home Improvement Contracts Act, 

Indiana Code 5 24-5-1 1-1 et seq. and the Indiana Deceptive Consumer Sales Act, Indiana Code § 

24-5-0.5-1 et seq., for injunctive relief, civil penalties, investigative costs, and other relief. 

PARTIES 

1. The Plaintiff, State of Indiana, is authorized to bring this action and to seek 

injunctive and other statutory relief pursuant to Ind. Code 5 24-5-0.5-4(c) and Ind. Code 24-5- 

2. The Defendant, David A. Visnack, individually and doing business as Sparky's 

Heating & Cooling, at all times relevant to this complaint, was an individual engaged in business 

as a home improvement contractor in Lake County, located at 1606 1 77th Place, Harnmond, 

Indiana 46324. 
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FACTS 

3 .  At least since June 27,2002, the Defendant has entered into home improvement 

contracts with Indiana consumers. 

4. On or about February 4, 2004, the Indiana Attorney General's Office sent a letter 

to the Defendant advising him of his violations of the Home Improvement Contracts Act, Ind. 

Code 5 24-5-1 1-1 et seq., and warning the Defendant of the consequences of future violations. 

5 .  On or about March 10,2005, the Defendant entered into an oral contract with 

Rebecca E. Nelson ('Nelson") of Harnmond, Indiana, wherein the Defendant represented he 

would install a replacement furnace in Nelson's home for Eight Hundred Sixty-Four Dollars 

($864.00) and would begin installation on March 19,2005. No written contract for the work was 

ever drafted or given to Nelson. 

6 .  On or about March 1 1, 2005, the Defendant visited Nelson's home to make 

measurements and receive payment for the work to be done in the amount of Eight Hundred 

Sixty-Four Dollars ($864.00), which Nelson paid. 

7. The Defendant did not return to Nelson's home at any point after March 11,2005, 

to commence work on the furnace replacement. As of the date of this Complaint, Defendant has 

not completed the work he contracted to perform. 

8. On or about March 28,2005, Nelson informed Defendant that she was going to 

file a complaint, as no work had been started, the Defendant would not return her phone calls, 

and Defendant still had the funds that Nelson had paid him up fiont for the work. 

9. The Defendant failed to obtain the necessary license required by the Hammond 

Building Department for a heating and cooling home improvement contractor prior to soliciting 

Nelson. 



10. On or about September 7,2005, the Indiana Attorney General's Office sent an 

Assurance of Voluntary Compliance ("AVC") to Defendant, but Defendant failed to agree to 

comply with the Indiana Home Improvement Contracts Act or the Deceptive Consumer Sales 

Act, as evidenced by his failure to sign and return the AVC. 

11. On or about September 16,2005 Nelson received the Eight Hundred Sixty-Four 

Dollars ($864.00) fi-om Defendant as well as court costs. 

COUNT I: VIOLATIONS OF THE HOME IMPROVEMENT CONTRACTS ACT 

12. The services described in paragraph 3 are "home improvements" as defined by 

Ind. Code 5 24-5-1 1-3. 

13. The agreement described in paragraph 3 is a "home improvement contract" as 

defined by Ind. Code 5 24-5-1 1-4. 

14. The Defendant is a "home improvement supplier" as defined by Ind. Code fj 24-5- 

11-6. 

15. By failing to provide a completed, written home improvement contract to Nelson, 

Defendant violated the Home Improvement Contracts Act, Ind. Code 5 24-5- 1 1-1 0. 

16. By failing to provide Nelson with a fully executed copy of the home improvement 

contract, including the dates the Defendant and Nelson executed the contract, the Defendant 

violated the Home Improvement Contracts Act, Ind. Code 5 24-5- 1 1 - 12. 

COUNT 11: VIOLATIONS OF THE DECEPTIVE CONSUMER SALES ACT 

17. The Plaintiff realleges and incorporates by reference the allegations contained in 

paragraphs 1 through 16 above. 



18. The transactions referred to in paragraphs 3 and 6 are "consumer transactions" as 

defined by Ind. Code $24-5-0.5-2(a)(1). 

19. The Defendant is a "supplieryy as defined by Ind. Code $ 24-5-0.5-2(a)(3). 

20. The violations of the Indiana Home Improvement Contracts Act referred to in 

paragraphs 15 and 16 constitute deceptive acts pursuant to Ind. Code $ 24-5-1 1-14. 

21. The Defendant's representation to Nelson that the furnace would be installed in 

accordance with the oral contract, when he knew or should reasonably have known that no such 

benefit or work would be performed, is a violation of the Indiana Deceptive Consumer Sales Act, 

Ind. Code 5 24-5-0.5-3(a)(1). 

22. The Defendant's representation to Nelson that the work would be started and 

completed within a reasonable time, according to the course of dealing or the usage of trade, 

when he knew or should reasonably have known that it would not be so completed, is a violation 

of Ind. Code $24-5-0.5-3(a)(10). 

23. By soliciting Nelson to engage in a consumer transaction without a license 

required by law, the Defendant violated Ind. Code § 24-5-0.5-lO(a)(l)(A). 

COUNT 111: KNOWING AND INTENTIONAL VIOLATIONS OF THE DECEPTIVE 

CONSUMER SALES ACT 

24. The Plaintiff realleges and incorporates by reference the allegations contained in 

paragraphs 1 through 23 above. 

25. The misrepresentations and deceptive acts set forth above were committed by the 

Defendant with knowledge and intent to deceive. 



RELIEF 

WHEREFORE, the Plaintiff, State of Indiana, requests the Court enter judgment against 

the Defendant, enjoining the Defendant from the following: 

a. In the course of entering into home improvement transactions, failing to provide a 

completed home improvement contract, including each of the provisions required by Ind. Code 5 

24-5- 1 1 - 10(a), to the consumer before it is signed by the consumer; 

b. in the course of entering into home improvement transactions, failing to provide a 

fully executed copy of the home improvement contract, including the dates the supplier and each 

consumer executed the contract as required by Ind. Code 5 24-5-1 1-1 2, to the consumer 

immediately after the consumer signs it; 

c. representing expressly or by implication the subject of a consumer transaction has 

sponsorship, approval, performance, characteristics, accessories, uses, or benefits it does not 

have which the Defendant knows or reasonably should know it does not have; 

d. representing expressly or by implication that the Defendant is able to start or 

complete a home improvement within a stated period of time, or when no time period is stated, 

within a reasonable time, when the Defendant knows or should reasonably know that he cannot; 

e. soliciting to engage in a consumer transaction without a permit or other license 

required by law; 

AND WHEREFORE, the Plaintiff, State of Indiana, further requests the Court enter 

judgment against the Defendant for the following relief: 

a. costs pursuant to Ind. Code 5 24-5-0.5-4(c)(3), awarding the Office of the 

Attorney General its reasonable expenses incurred in the investigation and 

prosecution of t h s  action; 



b. on Count I11 of the Plaintiffs complaint, civil penalties pursuant to Ind. Code 5 

24-5-0.5-4(g) for the Defendant's knowing violations of the Deceptive Consumer 

Sales Act, in the amount of Five Thousand Dollars ($5,000.00) per violation, 

payable to the State of Indiana; 

c. on Count I11 of the Plaintiffs complaint, civil penalties pursuant to Ind. Code 5 

24-5-0.5-8 for the Defendant's intentional violations of the Deceptive Consumer 

Sales Act, in the amount of Five Hundred Dollars ($500.00) per violation, payable 

to the State of Indiana; and 

d. all other just and proper relief. 

Respectfully submitted, 

STEVE CARTER 
INDIANA ATTORNEY GENERAL 
Attorney no. 4150-64 

By: 

Deputy ~ t - b r n e ~  General 
Attorney No. 25680-53 

Office of the Attorney General 
Indiana Government Center South, 5th floor 
302 West Washington Street 
Indianapolis, IN 46204 
(3 17) 232-4774 


